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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 1 1 July 2008 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 1-20 and 22 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 1-3.8-20 and 22 is/are rejected. 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on July 1 1 , 
2008 has been entered. 
This Office action is in response to the amendment filed July 1 1 , 2008 in which claims 
1, 7, 17, 19 and 20 were amended and claim 22 was added. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1 , 2, 8, 1 1 , and 1 8-20 rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Owens (US 6,129,774). 

Owens teaches a clean airflow catalyst comprising a container made of 
aluminum wherein the container defines a flow path through which the fuel flows. The 
container holds a plurality of pellets or bullets made of lead, tin, antimony, zinc and 
nickel (see abstract; col. 2, lines 14-15, 36-39). Owens teaches that the container 
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comprises a hollow metal cylindrical wall having an internal cavity defining a flow path. 
The wall has internal threads and at opposite ends to which two identical caps are 
screwed. Each of the caps comprises a head with an opening formed there through 
and a cylindrical cap wall with threads to be screwed to the threads of the cylindrical 
member. At each cap is a screen inwardly secured, and between the screens is the 
plurality of the pellets or bullets (see Fig 1 and col. 2, lines 14-28). 

It should be noted that a recitation of the intended use of the claimed invention 
must result in a structural difference between the claimed invention and the prior art in 
order to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. A 
preamble is generally not accorded any patentable weight where it merely recites the 
purpose of a process or the intended use of a structure, and where the body of the 
claim does not depend on the preamble for completeness but, instead, the process 
steps or structural limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 
USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 
(CCPA 1951). 

Accordingly, Owen teaching all the material limitations of the claims anticipates 
the claims. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 3, 9, 10,12-17 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Owens (US 6,129,774). 

Owens has been discussed above. Owens teaches the limitations of the claims 
other than the differences that are discussed below. 

With respect to the limitations of claim 3, Owen does not specifically teach that 
the container is formed of steel. However, he teaches that the container may be made 
of a material other than aluminum (see col. 5, lines 55-57). 

It would have been obvious to one of ordinary skill in the art to form the container 
from a material such as steel because Owens teaches that the container is formed from 
a metal material and that the material may be a materiel other than aluminum. 

With respect to the limitations of claims 9 and 10, Owens does not specifically 
teach that the soot removal agent is coated on a substrate. However, he teaches that 
the aluminum container may function as part of the catalyst and this teaching suggests 
the substrate and coating. 

With respect to the limitations of claims 12 and 13, Owens teaches that the 
catalyst comprises bullets or pellets, i.e., ingots. He teaches a plurality of Applicant's 
claimed single body ingot, pellet or bullet; however, it is well settled that a duplication of 
parts, such as the ingot or pellets, renders obvious a single ingot or pellet. 

With respect to claims 14-16, Owens teaches that the container contains caps on 
both ends of the container and that these caps comprise a head with an opening formed 
there through and a cylindrical cap wall with threads to be screwed to the threads of the 


Application/Control Number: 1 0/821 ,902 Page 5 

Art Unit: 1797 

cylindrical member. This teaching suggests the at least one end of the container being 
open, partially closed and partially closed by an inwardly directed flange. 

With respect to claims 17 and 22 and the shape of the container, it is well settled 
that the configuration of a container is a matter of choice that a person of ordinary skill 
in the art would have found obvious absent persuasive evidence that the particular 
configuration of the claimed container is significant. 


Response to Arguments 

5. Applicant's arguments have been fully considered but they are not persuasive. 

Applicant argues that Owen uses his container to reduce harmful emission gases 
and that it is clear that the metal pellets inside of the container are neither melted nor 
vaporized during the process of Owen. 

It should be noted that a recitation of the intended use of the claimed invention 
must result in a structural difference between the claimed invention and the prior art in 
order to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. A 
preamble is generally not accorded any patentable weight where it merely recites the 
purpose of a process or the intended use of a structure, and where the body of the 
claim does not depend on the preamble for completeness but, instead, the process 
steps or structural limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 
USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 
(CCPA 1951). 
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The claims are directed to an enclosed container formed of noncombustible heat 
resistant material wherein the interior contains a soot removal agent. Owen has set forth 
such a container. The newly added functional language set forth in the claims does not 
distinguish over Owen. If a prior art structure is capable of performing the intended use 
as recited in the preamble, then it meets the claim. See, e.g., In re Schreiber, 128 F.3d 
1473, 1477, 44 USPQ2d 1429, 1431 (Fed. Cir. 1997). Applicant is not claiming a 
method of cleaning a flue, but a flue cleaner, which is an apparatus. 

Claims 4-7 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. The prior art fails to teach or suggest that the 
opening is closed by a closure formed of a material which will be consumed slowly upon 
the flue cleaner being placed in a fire; that the soot removal agent is encased within the 
enclosed container within a settable composition (sawdust and a binding agent) which 
will harden once being introduced into the enclosed container. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Cephia D. Toomer whose telephone number is 571-272- 
1 126. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glenn Caldarola can be reached on 571-272-1444. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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